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Police K-9's and the
Constitution: What
Every Lawyer and
Judge Should Know

ositive K-9 “alerts” are treated as per se probable
cause in most states and in the federal courts,
including the U.S. Supreme Court, when the
K-9 is assumed to be “trained” and “reliable The
terms “trained,” “reliable,” and “certified” appear
repeatedly in judicial opinions handed down over the

years relating to dog sniffs. Following United States v

Place,* the courls, with few exceptions, have demon-
strated & lack of understanding of what these concepts
actually mean in the real world, and an entrenched

In April 2006, The Champion published an article by
Jeff Weinar and-Kimberly Homan ttled Those Doggone
Sniffs Are Often Wrong: The Fourth Amendment Has Gone to
the Dogs! The article discussed the sorry state of the law
and many of the problems inherent in relylng upon K9
alerts to establish probable cause for warrantless searches.
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disinclination to look beyond the fact that the dog’s
handler testified to the occurrence of an alert and that
the dog was “trained” and “certified.”

Judges and justices have been all too eager to
blindly accept affidavits from officer/handlers stating
that their dog was “trained” or “certified” and that
their dog “alerted” to justify a warrantless search or a
basis for the issuance of a search warrant. The reality
is, much of the “training” is inadequate and the so-
called “certifications” are meaningless.'

Fortunately, several courts in recent years —
mostly state courts — have come to see the light.
While these recent cases are excellent opinions, they
do not go far enough, since they allow for the contin-
ued use of a K-9 alert to establish probable cause. OF
particular significance are the beautifully written
decisions of the Florida Supreme Court in Jardines v,
State of Florida and Harris v, State of Florida,’ The U.S.
Supreme Court has granted certiorari in both of these
cases and arguments will be heard in the October 2012
term. These two cases are discussed in this article, as
are the important decisions from the Oregon Supreme
Court in State of Oregon v. Fosier and State of Oregon
v. Helzer.* [iese cases are mandatory reading for prac-
titioners who want to understand K-9 searches and
the dangers for abuse inherent in allowing a K-9 alert
to provide probable cause for a full-blown search,

The purpose of this article is not to discredit the
use of trained dogs for law enforcement, emergency
response, public safety and other vital purposes.
Rather, it addresses a primary deficiency in the use of
drug-detection dogs to establish “probable cause,”
focusing on the subjective role of the officer/handlers
and the unreliability of dog “alerts” in general.

BY JEFF WEINER
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The Truth About Dogs

Most dog owners know that a smart
and motivated dog — a dog with drive
or energy — can be trained to do just
about anything. A dog owner can use
subtle physical or audible cues to induce
a dog to bark, 'sit, rollover, play dead,
fetch and perform countless other
behaviors. Often, dogs respond to cues
that an ownetr/handler may give unin-
tentionally. In law enforcement situa-
tions, this is a problem because virtually
any behavior by a X-9 can be, and often
is, interpreted by its law enforcement
handler as an “alert.”

Dogs are not motivated in the same
way as humans. Dogs have no interest in
ridding the world of illegal drugs. Dog
trainers, including police X-9 trainers,
use treats, toys and praise to reward dogs
when they do what they have been con-
ditioned to do. If a police K-9 alerts, it
gets a reward. K-9 handler/trainers know
this, and the dogs quickly learn that an
alert results in a reward In most
instances, even if nothing is found. If law
enforcement or magistrate judges, who
are presumed to be impartial, were to be
similarly incentivized, it would consti-
tute violations of the Fourth, Fifth and
Fourteenth Amendments.’

Although dogs can be trained to
react to certain odors with some degree
of accuracy, dogs are not infallible; nor
are they able to teli us what is causing
them to react. So, K-9 responses are sub-
ject to interpretations claimed by their
police handlers. The problem is clear
and, for the most part, the courts have
ignored it.

Dog Sniff Terminology

Police dogs, when properly trained,
give a particular response when they
detect certain odors (i.e., specific illegal
drugs, explosives, etc,) that they are
trained to detect. During training, they
are rewarded when they correctly give
that response in the presence of the sub-
stance that emits that odor.”

Generally, alerts are classified as

cither “passive” or “aggressive,” and result -

in different physical manifestations.’
Dogs trained to alert aggressively will
atternpt to contact the scent source (bit-
ing, pawing, scratching, penetrating, or
attempting to vetrieve)." Dogs trained to
alert passively (such as bomb-detection
dogs, agricultural and bedbug-detection
dogs, and some drug-detection dogs)
perform trained, silent behavior, usually
sitting and intently focusing on the
source, or clearly sniffing toward the
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source while walking around or near it
(sometimes referred to as “bracketing”)."

A “false alert;” also known as a “false
positive,” is an alert by a detection dog in
the absence of the substance it is trained
to detect.”? Police K-9 officers, attempting
to bolster their dogs’ credibility and jus-
tify their scarch, commenly attribute
false alerts to “residual odors” or “trace
odors” that purportedly linger on an
object, even though in almost atl
instances of false alerts, no proof exists
that the controlled substance was ever
present where the dog alerted. This poses
a major problem with using 2 K-9 alert to
provide probable cause: even if the dog
alert is valid, the alert is often to the odor
of a narcotic that the dog was trained to
detect, not necessarily to the presence of
actual contraband. Possession of contra-
band is a crime. The possession of an
alleged residual odor of contraband is

- not a crime and should not be the basis

for a search.

In United States v. Warren," the offi-
cer/handler credited his drug-detection
dog with 100 percent accuracy. The evi-
dence showed that when the dog was
brought to a scene, it would alert to the
suspected container, but usually only
after some direction or coaching from its
handler, and drugs might - or might
not — be found in the container.” If no

drugs were found, the handler did not '

record it as a “false positive alert” but
instead noted “the dog must have
smelled the residual odor of drugs, which
must have been present at some time in
the past”” In almost all instances of
claimed “residual odor,” no evidence
exists that the contraband was ever pres-
ent where the dog alerted.

A recent study presented to the

"American Chemical Society confirmed

that approximately 90 percent of paper
money circulating in the United States
contains trace amocunts or “residual
odors” of narcotics, specifically cocaine. '
Washington, D.C., ranked the highest in
terms of contaminated currency, report-
ing drug residue on 95 percent of the
bills tested.” Currency is often contami-
nated with drug residue through touch-
ing the bills at the time of a drug deal or
when a user uses a bill to inhale powder
cocaine, However, currency does not
need to be used to consume drmgs in
order to become contaminated. Bills can
become contaminated when intermin-
gled with other bills in cash registers,
wallets, vending machines and currency-
counting machines at a bank.”® “[Wlhen
the machine gets contaminated, it trans-
fers the cocaine to the other bank
notes”® A March 2012 article in Harper’s

Magazine cites a study that found that
the chances are nine in 10 that diaper-
changing tables in the United Kingdom
carry trace amounts of cocaine.

A “residual odor” can be transferred
to almost any tangible object. In a world
where drug and non-drug users share
door handles, gas pumps, handrails,
chairs, elevator buttons, telephones,
computers, currency and myriad other
objects, it is fair to conclude that residue
from cocaine and other prohibited sub-
stances is everywhere. Therefore, alerts
claimed to be based on the presence of
residual odors are meaningless. If such
alerts are sufficient to establish probable
cause, no one is safe from being subject-
ed to a search.

False alerts routinely occur when
K-9 searches fail to reveal narcotics. The
Florida Second District Court of Appeal
reasoned that “[a]n officer who knows
only that his dog is trained and certified,
and who has no other information, at
most, can only suspect thata search based
on the dog’s alert will yield contra-
band.”” And, when police are honest in
reporting the actual results of alerts, it is
clear that many, if not a majority of
alerts, are false alerts. The Chicago
Tribune recently obtained and analyzed
data from 2007-2009 collected by the
Illinois Departiment of Transportation
related to police K-9 searches.” Of all the
police departments that participated in
the study, the McHenry County Sheriff’s
Department had the highest number of
alerts. Of the 103 searches where drug-
detection dogs were used to obtain prob-
able cause, drugs or paraphérnalia were
found only 32 percent of the time.”

Harris v, State of Florida

Clayton Harris was pulled over in
Florida by Liberty County Sheriff’s K-2
Officer William Wheetley because his
vehicle tag had expired.* The officer
testified that Harris was “breathing rap-
idly and could not stand still.” The offi-
cer noticed an open beer can and
reqnested consent to search the vehicle,
Harris refused te give consent. Then (as
is typical during traffic stops — often
pre-textual — where consent to search
is declined), Wheetley decided to
deploy his drug-detection dog, Aldo, to
perform a “free aiv sniff” of the exterior
of Harris’ truck. The officer testified
that Aldo alerted to a door handle on
Harris’ vehicle, thus instantly providing
him the probable cause necessary to
conduct a non-consensual, warrantless
search of the truck.

The search of Harris™ truck uncov-
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ered pseudoephedrine pills {(cold medi-
cine), matches, and muriatic acid (used
to clean swimming pools). These are
common household products; however,
they can also be used to produce
methamphetamine, The State charged
Harris  with possession of pseu-
doephedrine with intent to use it to man-
ufacture methamphetamine, Although
the officer testified that Aldo was trained
and certified to detect cannabis, cocaine,
ecstasy, heroin, and methamphetamine,
he was not trained to detect pseu-
doephedrine.® Therefore, the alert
should have been invalidated ab initio
because there was no contraband present
and Aldo was not trained to alert to the
items in the truck. In other words, Aldo’s
alert was a false alert.

Approximately two months after the
initial incident, Officer Wheetley stopped
Harris a second time. * Again, Aldo alert-
ed to the same driver’s side door handle
of Harris’ truck. And again, no drugs
were found. Another false alert.

Courts must not lose sight of the
fact that members of law enforcement,
by trade, are engaged in the competitive
enterprise of ferreting out crime.” In
Harris, Officer Wheetley testified on

cross-examination:

Officer Wheetley: [Wlhen my dog
alerts to a door handle, it usually means,
in the cases which I have worked in the
past, that somebody has either touched
the narcotics or have smoked narcotics,
the odor is on their hand when they
touched the door handle is when the
odor transfer occurs. And that's when my
dog will pick up on the residual odor of
the narcotics,

Defense Counsel: So you have no idea
— do vou knew how long ago somebody
might have touched that vehicle?

Officer Wheetley: Ma'am, you're ask-
ing me a question for an expert. [ don't
feel comfortable answering that.

Defense Counsel: Do you know
whether it could have been someone
other than the person driving the vehi-
cle?

Officer Wheetley: T can’t answer that
question, ma'am,

Officer Wheetley: The residual odor is
there. That's what cavsed my dog to show
the response. So if it's there, my dog
responded to the odor, so which —
apparently the odor was there,

Defense Counsel: But you have no way
of establishing in this case that this is not
just a false alert by your dog?

Defense Counsel: The dog, however,
did not alert to any of the things he’s
been trained to alert to as far as your
knowledge?

Officer Wheetley: Ma'am, he was
trained to alert to the odor of narcotics,
which he alerted to the odor of narcotics
on the door handle.”

The dog in Harris was described by
his handler as performing “satisfactory”
100 percent of the time, yet the handler
failed to explain why a “satisfactory” per-
formance included alerts where drugs
were not found,” The officer/handler in
Harris testified that he only kept records
of his dog’s positive alerts whenever an
arrest was made; alerts where no contra-
band was found were not recorded. The
officer/handler in Harris also testified
that his dog was rewarded for positive
alerts.” So, Aldo was rewarded each time
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after a false alert, thereby teaching Alde
that any alert results in a reward. An
analysis of these typical facts raises an
unanswerable question: Was the dog
alerting to an odor he detected or merely
wanted a treat and knew from prior
experience that alerting would result in
him getting a reward from his
handler/admirer? The handler testified
that Aldo was perfect in his alerts —
which, clearly, was not the case.

The Florida Supreme Court in
Harris stated: “[Gliven the level of sensi-
tivity that many dogs possess, it is possi-
ble that if the person being searched had
attended a party where other people were
using drugs, the dog might alert because
of the residue on clothing or fabric™
This could easily be the case when an
individual has been in physical contact
{such as a hug or a handshake) with
someone who has recently handled
drugs. Something as simple as parking
one’s car with a valet service whose atten-
dant has handled drugs could easily sub-
ject the innocent owner or driver of the
vehicle to a humiliating search because a
police dog “alerted” (to a supposed resid-
ual odor on the door handte).

Harris is a realistic, thoughtful opin-
ion, It addressed the issue of the evidence
that must be introduced by the State m
order for the trial court to. adequately
undertake an ohjective evaluation of the
basis of the officer’s belief in the dog’s
reliability as a predicate for determining
probable cause,

[Wle hold that evidence that
the dog has been trained and
certified to detect narcotics,
standing alone, is not sufficient
to estahlish the dog’s reliability
for purposes of delermining
probable cause — especially
since training and certification
in this state are not standard-
ized and thus each training and
certification program may dif-
fer with no meaningful way to
assess them.

Harris v. State of Florida”

Florida prosecutors must now pres-
ent the training and certification
records, an explanation of the training
and certification of the particular dog”
and #he officer handling the dog, as well
as other objective evidence known to the
officer about the dog’s reliability in
being able to detect the presence of cer-
tain illegal substances within a vehicle,™
The trial judge must consider the totali-
ty of circumstances when determining
the dog’s reliability.”
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The Harris case is a major step for-
ward in that Florida judges can no longer
blindly accept a police officer’s mere
assertion that his/her dog is “trained”
and “certified” and therefore reliable to
establish probable cause for a search. It is
an excellent case for all criminal defense
lawyers to use when challenging K-9
alerts under the present state of the law.
However, for reasons set forth in this
article, a police dog’s alert, regardless of
its training and certification, should
never be the sole basis to establish prob-
able cause,

On March 26, the State of Florida’s
petition for certiorari in Harris was
granted by the US. Supreme Court to
decide whether an alert by a “well-
trained narcotics-detection dog” certified
to detect illegal contraband is by itself
sufficient to establish probable cause.
Law enforcement agencies and interest
groups such as the National Police
Canine Association and Police K-9
Magazine filed amicus petitions because
of their reluctance to provide details of
their methods and to avoid subjecting
their training and certification proce-
dures to judicial scrutiny.

While the holding in Harris applies
to law enforcement dog-sniff cases in
general, the Florida Supreme Court’s
holding in the Jardines case is limited to
private residences, which historically
receive the highest constitutional protec-
tion in the nation’s jurisprudence.*

Jardines v. State of Florida

In Novernber 2006, police received
an unverified “crime stoppers” tip that
matijuana was being grown at the home
of Joelis Jardines.” One month later, a
detective went to the home of Mr.
Jardines and conducted “surveillance”
for 15 minutes and reported no observ-
able activity. The detective testified that
he became suspicious because the air
conditioning had been running without
recycling for 15 minutes, which the
detective told the judge indicated to him
that the home was being used to grow
marijuana. That testimony was criti-
cized by Justice Lewis in a specially con-
curring opinion.

Prior to entering the private
porch of Jardines, the only pur-
vorted additional suspicious
circumstance referenced by the
investigating officer was that he
observed the air conditioning
unit running continuously for
fifteen minutes without inter-
ruption. If a continuously run-
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ping air conditioner is indica-
tive of marijuana cultivation,
then most Florida citizens and
certainly all of my neighbors
would be suspected drug deal-
ers subject to intrusive searches
by law enforcement, The eleva-
tion of such a ridiculous obser-
vation in the heat of Florida
cannot serve as a basis for
intrusion on the heightened
expectation of privacy that one
enjoys in one’s home. Further,
there was no evidence of any
impending emergency or con-
cern with regard to destruction
of evidence.

Jardines v. State of Florida®

Because of his claimed “reasonable
suspicion,” the detective called for 2
drug-detection K-9. The dog was placed
on a short leash and led to the front door
of the home. While there, the dog alerted.
After the alert, the detective approached
the door of Jardines’s home and testified
that he smelled the distinct odor of mai-
ijuana. He then prepared an affidavit for
a search warrant, which was issued. A
subsequent search confinmed that mari-
juana was being grown in the home.”

Jardines focused on two issues: (1)
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whether a “sniff test” by a drug-detection
dog conducted at the front door of & pri-
vate residence is a “search” under the
Pourth Amendment and, if so, (2)
whether the evidentiary showing of
wrongdoing that the prosecution must
make prior to conducting a residential
sniff test requires “probable cause” or
“reasonable suspicion™ Jardines held
that a residential sniff test is a substantial
government intrusion into the sanctity
of the home and constitutes a “search”
within the meaning of the Fourth
Amendment,* The Florida Supreme
Court also held that probable cause, not
mere reasonable suspicion, is the proper
evidentiary showing of wrongdoing that
the State must make prior to conducting
a dog sniff at a private residence.”

After analyzing each of the applica-
ble U.S. Supreme Court “dog-sniff”
cases, the Florida Supreme Court in
Jardines stated that none of the three U.S.
Supreme Court “K-9 cases” applied to a
dog-sniff test conducted at a private resi-
dence.” 'The Florida Supreme Court
referred to Kyllo v, United States a 5-4
decision with the majority opinion writ-
ten by Justice Scalia, which discusses the
use of sense enhancing technology (ther-
mal imaging device) by law enforcement
officials outside of a home, “Where, as
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here, the government uses a device that is
not in general public use, to explore
details of the home that would previous-
Iy have been unknowable without physi-
cal intrusion, the surveillance is a ‘search’
and is presumptively unreasonable with-
out a warrant”™® The dissent in Jardines
claims the use of trained dogs is no dif-
ferent than officers seeing or smelling
illegal contraband [rom a
legal vantage point, applying
what Justice Polston called
the “plain smel! doctrine™
However, the dissent did not
mention the fact that drug-
detection dogs are sense
enhancing animals.”

The Florida Supreme
Court in Jardines discussed
the Kyllo case for two pur-
poses: to analogize the
enhanced ability cf dogs to
sniff to the thermal imaging
device in Kyllo, and for the
principles of law annunciat-
ed in Kyllo concerning the
heightened expectation of
privacy in the home.*®

Anonymity and privacy
are absent when police sur-
round a home and have a K-9 dog per-
form sniffs, “Such a public spectacle
unfolding in a residential neighborhood
will invariably entail a degree of public
opprobrium, humiliation and embar-
rassment for the resident, for such dra-
matic government activity in the eyes of
many — neighbors, passersby, and the
public at large —— will be viewed as an
official accusation of crime” The U.S.
Supreme Court in United Stafes v. Place®
emphasized that the K-9 luggage search
was conducted in a non-public area of an
airport, Public searches of individuals
and searches of private residences cause
comparable levels of public opprobrium
and should not be permitted in lght of
well-established Fourth Amendment
precedent” After all, “[t}he Fourth
Amendment knows no search but a full-
blawn search.”

The Jardines opinion is well written
and reasoned; anyone interested in this
subject should read the decision, includ-
ing the excellent concurring opinion.
Jardines is particularly helpful to crimi-
nal defense practitioners in states that are
permitted to expand constitutional pro-
tections to their citizens beyond those
authorized by the U.S. Supreme Court
{unfortunately, Florida is not one of
those states). Justice Lewis points out,
however, that “it is also true that in the
absence of a controlling U.S. Supreme
Court decision, Plorida courts are not
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Clever Hans

Photo is reprinted from the book "Clever Hans {The Horse of Mr.Von
to Experimental Animal and Human Psychology," Author: Oskar Pfungst, Translator: Carl L.

Rahn. Copyright 1911 by Henry Hold & Co., which is now in the public domain.

prohibited from providing their citizens
with a higher standard of protection
from governmental intrusion than that
afforded by the Federal Constitution.™
In their petition for certiorari filed
in the U.S. Supreme Court, Florida’s
Attorney General claimed that Florida
courts are now alone in refusing to fol-
low eatlier U.S. Supreme Court opinions

and that the state’s ability to enforce drug
laws will be hampered if the Jardines
decision is allowed to stand. Ninetecn
Attorneys General signed the amici curi-
ae in an eight-page brief, arguing that
Jardines conflicts with prior U.S.
Supreme Court K-9 case precedent as set
forth in Ilinois v Caballes® City of
Indianapolis v. Edmond* and United
States v. Place. The State’s petition

stenj: A Contribution

tacle” test because the opinion discussed
in detail how a K-9 sniff at a residence
door (with numerous police officers and
agents attendant at the home) would
expose the residents to public opprobri-
um, humiliation and embarrassment.
The Florida Supreme Court contrasted
tlie K-9 sniffing at the front door of the
Jardines’s home with the U.S. Supreme
Court cases in which the K-9
sniffs were conducted in a
“minimally intrusive man-
ner” upon objects, such as
luggage at an airport in Place,
or vehicles on the roadside in
Edmond and Caballes.

On Jan. 6, 2012, the U.S.
Supreme Court granted
Florida’s petition for certio-
rari in Jardines, agreeing to
decide whether a dog sniff at
the front door of a suspected
grow house by a trained nar-
cotics-detection dog s a
Fourth Amendment search
requiring probable cause.
Again, the concept of a
“trained narcotics-detection
dog® is assumed and not
questioned. Among other
obvious issues, the U.S. Supreme Court
may discuss the concepts of curtilage and
physical trespass while deciding the
Jardines case '

In the past, the Supreme Court has
ignored a key issue emphasized by Tustice
Souter in his dissent in Caballes: that is,
the incredibly high canine sniff error
rates, coupled with the contamination of
drug residue, essentially renders a K-9

The threshold question should be
whether Fourth Amendment protections
should be entrusted to a do§.

ignores the detailed, logical analysis by
the Florida Supreme Court, which clear-
Iy shows that a K-9 sniff at a home has
never been dealt with or alluded to in
U.S. Supreme Court decision involving
K-9 dogs. The State’s brief did not dis-
cuss training, certification, handler cue-
ing, and other material and relevant fac-
tors that should be considered by the
court before simply concluding that the
dog was a “well trained narcotics-detec-
tion dog”

The State’s certiorari petition incor-
rectly states that the Florida Supreine
Court in Jardines created a “public spec-

reaction meaningless.” Hopefully, the
Supreme Court will not, as they have in
the past, summarily accept the words
“trained narcotics dog” as proof of relia-
bility of the K-9, before reaching the
jssue of whether a K-9 sniff test is a
search. The threshold question should
not be the search issue pertaining to a
residence, but rather, whether Fourth
Amendment protections should be
entrusted to a dog.

The U.S. Supreme Court has ruled
that anonymous tips cannot be a stand-
alone basis for providing reasonable sus-
picion, much less probable cause.” Ifa
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police officer is presented with an anony-
mous tip, the officer “must observe addi-
tional suspicious circumstances as a
result of ... independent investigation”
before acting on that tip. So, under the
faw, mere suspicion (by a human being)
does not rise to the level of “probable
cause” and ddes nof justify a warrantless
search. Yet, an “alert” by a K-9 dog does,
even though the alert is, at best, nothing
more than an indication of suspicion by
the dog, the handler, or both.

Handler Cueing: The Alert

Most judges readily credit the testi-
mony of a police K-9 officer that the offi-
cer’s police dog “alerted” to the presence
of actual narcotics.” Judges trust the tes-
timony because they typically fail to con-
sider — or even recognize — the subjec-
tive role, motive, interest and bias of the
police K-9 officer/handler in  the
process.® Although the lack of standard-
ized training and meaningful certifica-
tion programs for detection dogs and
their handlers® is a critical challenge to
the fallacies relied upon in decision after
decision, it is important to note that even
the most professional and thorough
training cannot entirely eliminate the
possibility of handler cueing. Due to the
social cognitive abilities of domestic dogs,
even highly trained dogs respond o sub-
tle cues from their officer/handler.”

Handler cueing between animals
and humans is not a recent phenome-
non. A famous case in the 1890s involved
a German math teacher, Wilhelm Von
Osten, who purportedly trained his
horse, Clever Hans, to solve mathemati-
cal problems.* When asked, “What is the
sumn of two plus four?” the horse would
tap his hoof six times. Hans was also
believed to spell out basic words. One tap
equaled “A) two taps “B)” and so on
Clever Hans appeared to respond to
human language and to grasp mathe-
matical concepts. Thousands of people
traveled from all over Europe to watch
him perform. More than a dozen scien-
tists and animal experts siudied Clever
Hans and concluded that no tricks or
prompting were involved,

However, in 1904, psychologist
Oskar Pfungst discovered that the accura-
cy of Clever Hans was greatly diminished
when the questioner was positioned at a
distance from him. Also, if the questioner
did not know the angwer to the problem,
the accuracy of the horse’s responses
decreased markedly, Through observa-
tion, Pfungst realized that the posture,
breathing, and facial expressions of each
questioner changed involuntarily each
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time the hoof tapped, showing minute
increases in tension. Once the correct
number of taps had been reached, the
tension disappeared, giving Hans the cue
he was looking for to stop tapping.

Dogs, even more than horses, ate
very skilled at reading signals from their
owners/handlers, regardless of whether
those signals are given intentionally.

Handler “cueing,” in this context, 15
the subtle, conscious or unconscious con-
duct of the officer/handler during the
sniff that influences the reaction of the
dog and can easily prompt an “alert”
stenming from the handler’s cues rather
than the presence of illegal contraband.®
Cueing need not be verbal. It can be con-
veyed by varjous methods, many of
which are very subtle. Slightly manipu-
lating a leash, moving hands in a certain
way, blocking a dog’s path, holding the
dog at a sniff site longer than normal
(even a second or two}, making certain
sounds or saying words, a change in the
handler’s breathing pattern or tone of
voice, even looking et a dog a certain way,
making “facial expressions,” or reaching
for a particular object (such as an edible
treat, ball, tug toy, or other inducement)
will typically elicit a response that can
easily be labeled an alert.*

[E]ven the best of dogs, with
the best-intentioned handler,
can respond to subconscious
cueing from the handler, If the
handjer believes that contra-
band is present, they may
unwittingly cue the dog to alert.

Harris v. State of Florida®

This is especially true when the offi-
cer has a “hunch” that contraband is
present and wants to conduct a search
without a warrant or consent.

The idea that sensory information is
subconsciously transmitted from the offi-
cerfhandler to the dog may seem ques-
tonable to someone with limited knowl-
edge of dogs. However, experienced dog
owners and trainers agree that there is
non-verbal communication that occurs
between hnmens and dogs in everyday
life. In his short story Master and Dog,
Thomas Mann gives a wonderful descrip-
tion of non-verbal, sensory comniutica-
tion between man and animal;

Whatever the master planned to
do — as long as it had the
slightest bearing on the infer-
ests of the dog — the dog knew
it right away, When, for exam-
ple, the master wanted to sneak
out of the house because he

Photo reprinted with permission frorm Whitehorse Press.

didr’t want the dog along on his
walk, he left the room as non-
chalanly as possible, acting as if
he were just going to get some-
thing from another room. But it
was to 1o avail; the dog jumped
ap with excitement. There was
something that revealed his
master’s plan to the dog.*®

Tn State' of Ovegon v. Foster,” the
Qregon Supreme Court addressed the
issue of subconscious cueing, citing
changes in the handler’s heart rate or
breathing patterns as a common example.
The main issue in Foster was whether, and
under what circumstances, an alert by a
drug-detection dog provides probable
cause to search.” Similar to Harris, Foster
held that an alert by a properly trained
and reliable drug-detection dog can be a
basis for probable cause to search.
However, Oregon trial conrts must now
perform an individualized inquiry in each
case, based on the totality of the circum-
stances known to potice, which typically
will include considerations such as train-
ing, certification, and performance of the
dogs and their handlers.”

Officer/handlers may intentionally
cue their dogs in order to justify a war-
rantless sezrch or to obtain a search war-
rant. Video recordings are rarely intro-
duced into evidence at motions to sup-
press in cases invelving purported K-9
alerts and, as a result, it often comes
down to the officer’s word against the
defendant’s. To hinder the scon-to-be
defendant’s ability to become a witness,
he will cften be intentionally placed

Man and His Dog
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where his view of the dog sniff is
obstructed (such as sitting in the back of
a police car or behind an officer who is
standing between the arrestee and the
police K-9, blocking the video camera if
there is one).

Barry Cooper is a former Texas
police officer who woerked with police
drug-detection dogs for over eight years.”
He has launched a nationwide crusade in
which he criticizes the use of canines in
law  enforcement. Cooper states:
“[Tlhey're using dogs as an excuse to
search cars when people refuse consent,
The reason it's like this is because the
dogs aten't always really alerting: it’s actu-
ally the cops using those dogs to trample
our rights as citizens,”™

Anyone who doubts that the use of
drug-detection dogs in law enforcement
is open to manipulaticn and abuse by
officer/handlers should watch videos of
false K-9 alerts presented by Cooper and
others on YouTube™ Also, particularly
noteworthy is a comedy routine featuring
comedian Ron White entitled Behavioral
Problems.™ After conducting a sniff test of
White’s luggage, an officer told White that
the police K-9 alerted to drugs on the
plane. White replied to the officer, “No he
didn't. That dog didin’t do anything. I was

Truths

%+ Drug residue is everywhere.

% Police K-9 dogs often “alert”
simply to get & reward regard-
less of whether a substance the
dog has been trained to detect
is present.

% K-9 alerts can be based on a
residual odor and not the pres-
ence of a prohibited substance.

% K-9 alerts are unreliable.
%+ K-9 alerts are often not alerts.

* Police K-8 handlers may wit-
tingly or unwitiingly cause
their dogs to alert.

% Fourth Amendment protections
should not be forfeited ‘or sur-
rendered based on a supposed
K-9 alert or an officer’s interpre-
tation that the dog alerted.

% Courts should never conclude
that a K-9 alert equals proballe
cause,

28 WWW.NACDL.ORG

staring stralght at him, he didn’t wink,
blink, move a paw. ... What’s the signal? A
blank staree™

Oregon v. Helzer,” a recent Oregon
Supreme Court case requiring a valid
basis for concluding that the police K-9
alert was legitimate, focused on the offi-
cerfhandler’s training and the use of con-
scious and subconscious cueing by the
handler. In holding that the state failed to
establish that the dog’s alert was suffi-
ciently reliable to establish probable
cause, the court focused on the lack of
evidence of “training the officer received
to avoid handler cues or other errors that
can cause a dog to alert falsely™

Although the Oregon Supreme
Court wisely recognized the deficiencies
associated with using drug-detection
canines to establish probable cause, this
heightened standard of proof of the relia-
bility of the K-$ alert is simply not
enough to protect the public. A K-9 offi-
cer’s subjective assertion that a dog has
“alerted” to the presence of a prohibited
substance or contraband should not suf-
fice as a basis to invalidate the protections
guaranteed  under  the  Fourth
Amendment. An actual K-9 alert might
be triggered by a residual odot. It might
also be in reaction to another odor of
interest to the dog (food, the scent of a
female dog in heat, etc.). Or, it may have
nothing to do with odor at all, but with a
learned behavior by the dog to perform a
certain act (such as sitting, pawing, bark-
ing, “bracketing’, etc.) in order to receive
a reward, In Harris, the Florida Supreme
Court noted that “[h]andlers interpret
their dogs’ signals, and the handler alone
makes the final decision whether a dog
has detected narcotics.””™ This presents an
obvious problem, since the officer/han-
dler is hardly objective. As long as K-9
officers are permitted to determine what
constitutes an “alert” and are thus able to
establish probable cause on their own, the
public is at risk of belng subjected to
humiliating searches at the whim of a
police officer, :

Unfortunately, most courts are all
too apt to automatically credit testimony
from officer/handlers of the “T know an
alert when [ see it” variety.®

Dr. Daniel Craig, a noted expert in
canine training and performance, stated
that detector dog handlers have been
known to say things such as “I can read
my dog,” “I can read my dog’s behavioral
change and [ know the odor is in there,”
“I know my dog; that's an alert,” “I am the
onty one who can read my dog,” “I know
what my dog is thinking,” and other self-
serving, non-verifiable claims that stretch
credibility. “Guesses based on the han-

dler’s knowledge of their dogs training
and past performance are nothing more
than educated guesses when their dog
fails to make the defined final response
during a specific search™

A dog alert should never suffice to
establish probable cause. Allowing a dog
alert to constitute probable cause essen-
tially reduces the Fourth Amendment to
meaningless rhetoric. Although there ate
many cases in which police dogs have
detected the presence of illegal contra-
band and have properly alerted to contra-
band that was seized, there are an
unknowable number of instances in
whiich individuals have been subjected to
invasive and humiliating searches —
often involving the destruction of per-
sonal property — where no contraband
or drugs were present.

The uncertainty of whether a K-9
alert is based on a residual odor, any odor,
or the presence of a prohibited substance
(assuming a proper “alert” took place),
and the potential for handter cueing, are
fatal flaws in a system that allows police
officers to determine what constitutes a
K-9 alert, and then use those subjective
interpretations as justification for war-
rantless searches,

It is preferable to rely upon the crite-
ria of buman judges, however imperfect,
rather than dogs, when it comes to estab-
lishing prebable cause. Simply put, the
Fourth Amendment is much too impor-
tant to be left to the dogs! Searches based
on K-9 “alerts” are subjective and unreli-
able, and are often used as a means of cir-
cumventing the sanctity of the Fourth
Amendment. Warrantless, non-consen-
sual searches require real, solid probable
cause and nothing less.

Thanks to my wife Bonnie and my
colleague Alex Turner, Esq., for their assis-
tance in preparing this article.

This is a revised version of an article
that appeared in the Winter 2011 edition
of the Florida Defender, the magazine
published by the Florida Association of
Criminal Defense Lawyers.
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